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CASE NO: T.S. 62/2012 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         
Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No. 2 

 
This the 13th day of December/2022 

 
Title Suit No. 62/2012 

Smt. Kunjalata Das Roy 

Wife of Late Prem Chandra Roy 

Resident of Lalmati 

P.O.- Tezpur, Mouza- Mahabhairab 

District- Sonitpur, Assam 

---Plaintiff 

-versus- 

Sri Ratan Bhattacharyya 

S/o- Late Parimal Bhattacharyya 

Resident of Dhanua Nagar 

P.O.- Tezpur, Mouza- Bhairabpad 

District- Sonitpur, Assam 

---Defendant 

 This is a suit came up for final hearing on 

15/11/2022, in presence of following Advocates: 

Counsel for Plaintiff : Sri P. Saikia 
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Counsel for Defendant : Sri A.K. Mahanta  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

J U D G M E N T 

 

Plaintiff’s case in brief: 

1. This is a suit for specific performance. 

 
2. The defendant was the sole and absolute owner of 

the suit land. 

 
3. Due to urgent need of money the defendant 

approached the plaintiff to purchase the suit land and 

plaintiff then told the defendant that she is ready to 

purchase the suit land and after mutual discussion both the 

parties had mutually fixed the sale price of the suit land at 

Rs. 1,50,000/- (Rupees One lac fifty thousand) only and 

accordingly an unregistered agreement for sale of the suit 

land was executed between the parties on 9-7-2008 in 

presence of witnesses and after mutual discussion it was 

also finalized the terms and conditions orally for sale. 

 
4. At the time of aforesaid written agreement of sale 

the plaintiff had tendered Rs. 50,000/- (Rupees Twenty 

Thousand) only to the defendant as advance and the 

defendant had accepted the said amount by signing in the 

agreement dated 9-7-2008.  That subsequently the 

defendant had taken Rs. 20,000/- (Rupees Twenty 
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Thousand) only and Rs. 10,000/- (Rupees Ten Thousand) 

only on 4-8-2008 and 10-12-2008 from the plaintiff 

through her agent Sri Girish Bora. 

 
5. The plaintiff had thereafter requested the defendant 

for several times to execute and register the suit land in 

favour of the plaintiff by accepting the balance 

consideration amount of Rs. 70,000/- (Rupees Seventy 

thousand) only from her as per terms and conditions of the 

aforesaid concluded contract for sale dated 9-7-2008. But 

on every occasion the defendant took time by saying that 

she will execute and register the sale deed in her favour by 

accepting  the balance consideration amount and after 

getting necessary permission for sale and accordingly 

requested the plaintiff to wait for some time. 

 
6. In last part of 2009 the plaintiff came to hear that 

the defendant has already started discussion with some 

other persons to sell the suit land. Immediately on 31-10-

2009 the plaintiff met the defendant. The defendant then 

told the plaintiff that several persons approached her and  

requested her to sell the suit land to them and that each of 

such intending person was ready to give more money to 

them as price of the suit land and she therefore asked the 

plaintiff to enhance the price of the suit land to Rs. 

2,50,000/- (Rupees Two lacs fifty thousand) only and 

further told her that otherwise she will not sell the suit land 

to the plaintiff. That as the agent of the defendant Sri 

Girish Bora was also present at that time; consequently  
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with an ulterior motive he wrote on the reverse side of the 

contract for sale dated 9.7.2008 that the advance amount 

which has been taken for sale of the land will be returned 

and accordingly put his signature therein. 

 
7. After the aforesaid concluded contract for sale the 

defendant is bound to sell the suit land to the plaintiff as 

per terms of the said concluded contract and she has no 

right or authority whatsoever to sell the suit land to any 

other person. The defendant is bound to execute and 

register the sale deed in favour of the plaintiff by accepting 

the agreed consideration amount of Rs. 1,50,000/- only 

from her after obtaining the necessary permission for sale 

from the competent authority. 

 
8. That the plaintiff was and is always ready to 

purchase the suit land, described in the schedule hereto 

below, from the defendant by paying the balance 

consideration amount of Rs. 70,000/- only to the defendant 

and to get the sale deed executed and  registered at her 

own cost thereby performing her part of the contract. But 

the defendant has failed and neglected to convey the suit 

land to the plaintiff as per terms and conditions of the 

aforesaid concluded contract for sale. 

 
9. Seeing no other alternative the plaintiff through her 

advocate issues a registered A/D notice to the defendant 

and asked the defendant to execute and register the sale 

deed by accepting the balance consideration amount within 
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30 days of the receipt of notice. That said notice was duly 

served on the defendant on 19-6-2012. That despite of 

getting the said notice the defendant did not execute the 

sale deed as demanded by the plaintiff.  

 
10. Though the defendant entered with an agreement for 

sale of plaint schedule land to plaintiff on 9-7-2008 but 

most illegally and behind the back of the plaintiff sold the 

said land to Sri Ratan Bhattacharyya vide Sale deed No. 

2374/2008 dated 16-12-2008 and Sale deed No. 

1616/2009 dated 1-7-2009 in the Office of Sub-Registrar, 

Tezpur. That the plaintiff after going through the contents 

of the written statement filed in this suit for the first time 

came to know that the suit property was illegally sold to 

said Sri Ratan Bhattacharyya i.e. defendant No. 2. That the 

defendant No. 2 in spite of his previous knowledge about 

the agreement dated 9-7-2008 he has illegally purchased 

the suit land. As per aforesaid sale deed the defendant No. 

1 had delivered the possession of the suit land to the 

defendant No. 2, hence it is necessary to evict the 

defendant No. 2 also from the suit land under plaint 

schedule also. 

 
11. Under the above facts and circumstances the plaintiff 

has been compelled to institute this suit against the 

defendant No. 1 and 2 for decree of specific performance 

of contract for sale of the suit land, described in the 

schedule hereto below, for execution and registration of 

the proper deed of conveyance in favour of the plaintiff at 
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the cost of the plaintiff in respect of the suit land by 

accepting the balance consideration amount of Rs. 

70,000/- only by the defendant No. 1 and 2 after  

obtaining necessary permission for sale and for 

confirmation of plaintiff’s possession thereof. 

 
12. The plaintiff, therefore, prays that the suit be 

decreed against the defendants: 

a) for specific performance of contract for sale of the 

suit land, described in the schedule hereto below, requiring 

the defendants  No. 1 and 2 to execute and register the 

sale deed in favour of the plaintiff after obtaining 

necessary permission for sale from the competent 

authority, if necessary by accepting the balance 

consideration amount of Rs. 70,000/- only within such time 

as court may fix and have the sale deed registered as per 

law at the cost of the plaintiff and for confirmation of 

plaintiff’s possession thereof; 

b) for in case, the defendant No. 1 and 2 neglects, 

refuses or fails to obey the decree the court may be 

pleased to have necessary sale deed executed and 

registered according to the provision of Order 21 Rule 34 

of the CPC; 

c) for if the court decide that the specific performance 

of contract is not possible for any unavoidable 

circumstances, then decree of compensation for  damage 

minimum to the extent of Rs. 1,50,000/- ( Rupees One lac 

fifty thousand) only in addition to the compensation under 
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section 73 of Indian Contract Act be allowed to the plaintiff 

against the defendant and to return the advance amount 

of Rs. 80,000/- only and permission be granted to the 

plaintiff to deposit requisite court fees on the additional 

decreetal compensation that may be assessed by the 

Hon’ble Court; 

 
13. Summons was issued from the Court to the 

defendants contested the suit by filing written statement 

stating that suit filed by the plaintiff is not at all 

maintainable by barred by limitation. The defendant 

contended that The defendant never approached the 

plaintiff to purchase the scheduled land and there was no 

mutual discussion for sell and purchase of land between 

the parties. The plaintiff at no point of time agreed to 

purchase the suit land at Rs. 1,50,000/- and no un  

registered Agreement for Sale of the suit land was 

executed by the defendant on 09/07/2008 and no “oral” 

terms and condition, for sale of the suit property was 

arrived at between the parties. 

 

14. The defendant honestly submits that at the hour of 

need the defendant obtained a loan of Rs. 50,000/- that 

too on voluntary offer made by the plaintiff. At the relevant 

time the husband of the defendant was suffering from 

illness. The defendant’s family had to expend considerable 

amount of money in treating the husband of the 

defendant. And seeing the defendant’s financial difficulties 

the plaintiff agreed to offer Rs. 50,000/- to the defendant 
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to meet the expenses for treatment of the defendant’s 

husband. The defendant received the Rs. 50,000/- only 

from the plaintiff. The defendant returned the Rs. 50,000/- 

to the plaintiff after raising the fund by selling her land 

before the end of the year 2009. The plaintiff has claimed 

that thereafter paying Rs. 50,000/-  the plaintiff paid Rs. 

20,000/- and Rs. 10,000/- on 04/08/2008 and 10/12/2008 

through defendant’s agent Sri Girish Bora. From this 

statement in paragraph No. 3 the defendant has reasons to 

believe that the plaintiff is in hand in glove with the said 

Girish Bora in instituting this false suit. The said Girish Bora 

was never appointed by the defendant as her agent to sell 

any land to the plaintiff and to accept any money from the 

plaintiff as part payment under the so called agreement for 

sale dated 09/07/2008. 

 
15. In the writing there is no mention of the area or 

measurement of the land that belongs to the defendant or 

in which village or locality the land is situated and under 

what Mouza or District the land falls. It is very strange to 

see that upon such a document the plaintiff allegedly paid 

Rs. 50,000/- to the defendant. A document for Agreement 

for Sale which does not disclose the area of land proposed 

to be purchased and the village locality Mouza or District 

where the land proposed to be sold stands is not 

mentioned is never a “concluded contract for Sale” There 

being no offer to sale and there being no acceptance of the 

offer by the plaintiff the purported Five Rupees Stamp 
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Paper Document dated 09/07/2008 is not a concluded 

contract for Sale. The plaintiff with the connivance of said 

Sri Girish Bora has manufactured the so-called agreement 

dated 09/07/2008. At no point of time the plaintiff offered 

the so called balance amount of Rs. 70,000/- to get the so 

called Sale Deed registered in her favour. 

 
16. The plaintiff knew very well that the defendant sold 

her 2 (Two) Kathas of land covered by P.P. No. 30 under 

Dag No. 242 in village Bhitorsuti, Mouza- Bhairabpad under 

Tezpur P.S. and Sub-Registry to one Sri Ratan 

Bhattacharyya, Son of Late Parimal Bhattacharyya of 

Dhanua Nagar, Mouza- Bhairabpad, Tezpur vide Sale Deed 

No. 2374/2008  dated 16/12/2008 and Sale Deed No. 

1616/2009 dated 01/07/2009 of the Tezpur Sr. Sub-

Registry because the money received from the Purchaser 

was delivered to the plaintiff as re-payment of the loan of 

Rs. 50,000/- that the defendant received from the plaintiff. 

In view of the above facts, the defendant prayed for 

dismissal of the suit. 

 

17. The plaintiff has examined herself as PW-1, and cross 

examination was duly done by the defendant side. the 

defendants could not able adduce evidence inspite of 

ample opportunity. I have gone through the evidence on 

record including the documents relied on and also heard 

the arguments of learned counsel appearing for the 

plaintiff. 
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18. On the basis of the pleading of the rival parties the 

following issues were framed:  

I. Whether there is any cause of action?  

II. Whether the suit is maintainable? 

III. Whether the plaintiff has agreed to purchase the 

suit land for Rs.1,50,000/- and whether an un-

registered agreement for sale of the suit land was 

executed by the defendant on 09-07-2008? 

IV. Whether the plaintiff is entitled to get the decree 

as prayed for?  

V. To what other relief/reliefs the plaintiff is entitled 

to? 

 
19. To bring home her case the plaintiff adduced the 

evidence of herself and she was not cross-examined by the 

defendant side. Defendant side could not file DW evidence 

as they remained absent without steps subsequently.  

 

20. Heard the argument of the counsel for the plaintiff. 

 

DECISION, DISCUSSION AND REASONS: 

Issue No. I: 

Whether there is any cause of action?  

21. The plaintiff has claimed that their mother purchased 

the suit land through registered Sale Deed and after 

mutations of their names in the land records and the 

defendants illegally possessed the suit land and 

constructed house thereon and accordingly, a proceeding 

under Sec.145, 146 Cr.P.C was also initiated. 
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22. The defendants on the other hand, have contended 

that their mother was the owner of the suit land by 

purchase through Registered Sale Deed from the original 

Pattadars and has possessed the same after their mother’s 

name was mutated in the land of records. 

 
23. The expression "cause of action" would mean the 

existence of a right in favour of the plaintiff and the denial 

thereof by the defendants. Needless to say, if the plaintiff 

succeed in proving their pleadings, then they will be 

entitled to the reliefs. I am therefore of the view that there 

is a prima facie cause of action in the present suit. 

 
24. So, there appears to be a genuine dispute for 

adjudication between the parties and the facts narrated in 

the plaint discloses a cause of action. 

 Hence, this issue is decided in favour of the plaintiff. 

 
Issue No. II: 

Whether the suit is maintainable? 

25. The present suit does not suffer from any formal 

defect and in this suit proper party is made as party. 

Though the defendant took the plea that the suit is barred 

by not maintainable as there was no concluded contract for 

sale, but it is apparent that there was an un-registered 

agreement between the parties was made on 09-07-2008. 

Accordingly, this suit is maintainable in its present form 

and the suit does not suffer from the law of limitation.  
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 Hence, this issue is decided in favour of the plaintiff. 

 
Issue No. III: 

 Whether the plaintiff has agreed to purchase 

the suit land for Rs.1,50,000/- and whether an un-

registered agreement for sale of the suit land was 

executed by the defendant on 09-07-2008? 

26. In the present suit the plaintiff has examined herself 

as PW-1 in support of her case and exhibited some 

documents. PW-1 in her evidence in chief has supported 

and corroborated the averment of the plaint in toto by 

reiterating the fact of the plaint and deposed that 

defendant seized and possessed the suit land. The plaintiff 

has exhibited the Jamabandi Copy of the suit land as Ext 2 

which shows the name of defendant as pattadar in respect 

of the suit land. The defendant could not dismantle the 

credibility of evidence of PW-1 in cross examination of PW-

1. Hence in view of the evidence of PW-1 it can be safely 

held that defendant has sealable right over the suit land. 

 
27. The PW-1 further deposed that defendant seized and 

possessed schedule land. That on the defendant offered to 

sell the schedule land to the plaintiff as she was in need of 

money and after mutual discussion, the consideration was 

fixed at Rs 1,50,000/-. Accordingly on 09-07-2008 the 

defendant had executed a deed of agreement for the sale 

in favour of plaintiff and plaintiff has paid 80,000/- out of 

the total sale consideration of Rs 1,50,000/- in presence of 

witness. After receiving the advance amount the defendant 
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had signed the agreement in presence of plaintiff and 

witnesses. The drafter and witnesses also signed in 

presence of both parties. The defendants promised to 

obtain necessary permission and thereafter to execute 

registered sale deed in favour of plaintiff. The plaintiff has 

exhibited the following documents in support of his claim:- 

Ext 1 Copy of agreement for sale of land dated 09-07-

2008. 

Ext 1(1) to 1(6) Signatures  

Ext. 1(3) Signature of the plaintiff. 

Ext.2 Copy of Jamabandi of P.P. No. 34 (old) 30 (New) 

Dag No. 242 of village Bhitorsuti, Bhairabpad Mouza, 

Sonitpur, Assam 

Ext.3 Copy of Advocate Notice dated 18-06-2012. 

Ext.3(1) and 3(2) Signatures 

Ext.4 Original postal receipt. 

Ext.5 Postal certificate issued by Postmaster dated 

31.07.2012. 

 
28. The averment of plaintiff regarding execution of 

agreement for sale remained un-rebutted. The plaintiff as 

PW-1 is able to show that defendant had put signature in 

agreement for sale in her presence and in presence of 

witnesses. The plaintiff is also able to show that witnesses 

had put their signature in presence of plaintiff and 

defendant. The defendant failed to rebut the case of 

plaintiff. Ext-1 fortifies that defendant executed agreement 

for sale of suit land. The plaintiff has proved the due 
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execution of agreement for sale as per provision of Section 

67 of Evidence Act. Hence evidence of PW 1 and the above 

mentioned exhibits it can be discerned that the plaintiff has 

fully proved that defendant had entered into an agreement 

for sale of suit land for a consideration of Rs.1,50,000/- 

and out of the sale consideration Rs 80,000/- was paid by 

plaintiff as earnest money. The plaintiff and defendant had 

signed in presence of witnesses. The witness signed the 

agreement for sale in presence of plaintiff and defendant. 

The witness also signed in presence of the plaintiff. Hence 

due execution of Ext is proved by plaintiff through the 

Evidence of PW 1. 

 
29. The PW-1 in her evidence has deposed that after the 

execution of agreement the plaintiff on several occasions 

requested the defendant to execute the registered sale 

deed but defendant failed to do so on the pretext of this or 

that reasons. The defendant told that she will obtain 

necessary permission and will execute sale deed but failed 

to do so. In the last part of 2009, plaintiff came to know 

that defendant has already started discussion with some 

other persons to sell the suit land. PW-1 has deposed that 

after the concluded contract of sale, the defendant is 

bound to sell the suit land to the plaintiff by accepting the 

balance consideration. PW-1 has deposed that plaintiff is 

ready and willing to perform her part of contract and ready 

and willing to pay the balance amount to defendant as per 

concluded contract of sale date 09.07.2008 but the 
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defendant failed to perform her part of contract i.e. to 

accept the balance sale consideration and to execute the 

sale deed. After the concluded contract of sale, the 

defendant is bound to sell the suit land to the plaintiff by 

accepting the balance consideration. 

 
30. The averment regarding agreement, payment of 

earnest money failure of defendant to perform her part 

and readiness and willingness of the plaintiff to perform 

her part of contract are fully proved by the plaintiff through 

the evidence of PW-1. There is nothing on record to show 

that what they deposed is not true or embellished. The 

evidence of PW-1 gets fortified by exhibits. As such I find 

the story of the plaintiff sided to be plausible and probable 

and convincing. Therefore the preponderance of probability 

lies in favour of plaintiff. 

 Hence, this issue is decided in favour of the plaintiff. 

 
 Issue No. IV & V: 

 Whether the plaintiff is entitled to get the 

decree as prayed for? 

& 

 To what other relief/reliefs the plaintiff is 

entitled to? 

31. As the two issues are similar in nature, the same are 

taken up together for the sake of convenience. In view of 

discussion made in issue No.3 the plaintiff is entitled to get 

the alternative decree regarding realization of the advance 

money amounting to Rs.80,000/- and above it the plaintiff 
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is also entitled to get Rs.1,20,000/- as compensation from 

the defendant. In total the defendant is liable to pay 

Rs.2,00,000/- to the plaintiff. Apart from this, the plaintiff 

is also entitled to realize future interest at 12% p.a. over 

the total amount of Rs. 2,00,000/- till full and final 

realization of the decreetal amount. This alternative prayer 

of the plaintiff is considered because the circumstances of 

this suit does not reveal that it will be possible for getting 

the physical  possession of the land by the plaintiff as 

agreed vide the agreement.  As the alternative prayer is 

decided in favour of the plaintiff, the other reliefs sought 

including that of permanent injunction are not decided in 

favour of the plaintiff. The plaintiff is also entitled to get 

the cost of the suit. The defendant is not entitled to get 

any relief in the present suit. These issues are decided 

accordingly.  

 
O R D E R 

32. Plaintiff suit is decreed with contest with cost with 

the following reliefs :-  

 In the result, the suit of the plaintiff succeeds and 

the same is decreed on contest and with costs. The 

plaintiff is entitled to get the alternative decree regarding 

realization of the advance money amounting to Rs.80,000/- 

and above it the defendant is also liable to pay an amount 

of Rs.1,20,000/-  as compensation for mental agony and 

physical sufferance caused to the plaintiff by the 

defendant. In total the defendant is liable to pay 
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Rs.2,00,000/-to the plaintiff. Apart from this, the plaintiff is 

also entitled to realize future interest at 12% p.a. over the 

total amount of Rs.2,00,000/- till full and final realization of 

the decreetal amount.  

 
33. Prepare a decree accordingly. 

 
34. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

13th day of December, 2022.  

 

       

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witness:  

PW-1: Smt. Kunjalata Das Roy 

 
Plaintiff’s Exhibits:  

Ext 1 Copy of agreement for sale of land dated 09-07-

2008. 

Ext 1(1) to 1(6) Signatures  

Ext. 1(3) Signature of the plaintiff. 

Ext.2 Copy of Jamabandi of P.P. No. 34 (old) 30 (New) 

Dag No. 242 of village Bhitorsuti, Bhairabpad Mouza, 

Sonitpur, Assam 

Ext.3 Copy of Advocate Notice dated 18-06-2012. 

Ext.3(1) and 3(2) Signatures 

Ext.4 Original postal receipt. 

Ext.5 Postal certificate issued by Postmaster dated 

31.07.2012. 

 
Defendant’s Witnesses:  

None 

 
Defendant’s Exhibits:  

NIL 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 

 


